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1. 9:00 AM CASE NUMBER:  MSC19-00279 
CASE NAME:  MOLALE VS.  ARCH TELECOM INC. 
SPECIALLY SET HEARING:  SEE RELATED CASE MSC20-01679 
*TENTATIVE RULING:* 
 
Matter continued to 7/7/22 at 9 a.m. to be heard with related case MSC20-01679. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  MSC20-00204 
CASE NAME:  MACHAIN VS.  SST SENIOR CARE 
HEARING ON MOTION RE APPROVING SETTLEMENT OF CLAIMS 
*TENTATIVE RULING:* 
 

Blanca Machain moves for approval of the settlement of her PAGA suit against defendant 

SST Senior Care. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay minimum wages and overtime, and 

cascading derivative violations. Defendant provides medical care for elderly patients.  

The total settlement payment is $95,000.  This is composed of attorney’s fees of $31,666.66 

(one-third of the recovery), $10,063.84 in in litigation costs, and up to $4,200 in costs to the settlement 

administrator (Phoenix).   PAGA penalties of $44,133.34 would be apportioned 75% to the LWDA and 

25% to the aggrieved employees.  

Counsel’s motion indicates that there are an estimated 308 covered employees.  The payments 

from the employee share of the penalty ($11,033.33) will be distributed among the employees based on 

the number of pay periods each individual worked during the Released period. The average employee 

share will be about $35. 

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement was 

reached after a session with an experienced mediator. 
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Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, who will 

not have to submit a claim, along with a process for following up on returned mail.  The information 

needed for the notices will be provided within ten days after the “effective date,” which is ten business 

days after entry of an order approving the settlement.  The actual date on which notice would be 

provided is not specifically stated.  The payments themselves, however, would be made within ten 

business days of the “Final funding date,” which is the date of the last installment payment.  (Pars. 55-

57.) The draft letter to the employees does not state how many pay periods have been calculated, so 

the employee would have no basis for raising a dispute. 

Payments by defendant are made in eight installments spread out over eleven months.  

Presumably, a failure to make an installment would constitute a breach of the agreement, which could 

be remedied by a motion under Code of Civil Procedure section 664.6.  The agreement does not contain 

an acceleration clause or other specific remedy. 

 The settlement provides that the value of checks uncashed after 180 days “shall be remitted to 

the California Department of Industrial Relations-Unclaimed Wage Fund.  Such a fund exists under Labor 

Code section 96.7, but the DIR website provides that the Labor Commissioner’s fund does not accept 

such funds from private settlements.  (See “Unpaid Wage Fund FAQs” [www.dir.ca.gov/dlse/Unpaid-

Wage-Fund-FAXs.pdf].)  There is a similar fund, the Controller’s unclaimed property fund, which is often 

used in such cases.   

The agreement does not specify when payments would be made to the LWDA, the 

administrator, or counsel.  The settlement does not provide for any further review by the Court of 

compliance with its terms.  

Specified PAGA claims, “and any claims which could have been pled under the PAGA based on 

the factual allegations in PAGA Complaint and the LWDA Letter, including, but not limited to 

misclassification claims, that arose during the PAGA Period” would be released.  (Par. 16.)  

(The complaint does not appear to contain any allegations concerning misclassification.)  It also provides 

that the parties intend to fully resolve all PAGA claims “based on the factual allegations in this litigation 

from January 30, 2010 through the date of entry of a Court order granting approval of this Settlement.”  

(Par. 35.) The “PAGA Period” is defined as January 30, 2019 through and including until October 8, 

2021.”  (Par. 15.)  (It appears to the Court that the 2010 date could be an error.) 

The proposed order provides that on approval of the settlement, the action is dismissed with 

prejudice.  (Proposed Order, Par. 7.) This would not be allowed in a class action, by virtue of a specific 

provision of the Rules of Court.  (Rule 3.769(h).)  The Court questions whether this is appropriate in a 

PAGA case. 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  05/12/2022 

 

3 

 

A. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 56, 

provided guidance on this issue. In Moniz, the court found that the “fair, reasonable, and adequate” 

standard applicable to class actions applies to PAGA settlements.  (Id., at 64.)  The Court also held that 

the trial court must assess “the fairness of the settlement’s allocation of civil penalties between the 

affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public policy.  
(Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 Cal.App.4th 
1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment to be entered 
is a just one, nor is the court to act as a mere puppet in the matter.”  (California State Auto. Assn. 
Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted 
that Neary does not always apply, because “[w]here the rights of the public are implicated, the 
additional safeguard of judicial review, though more cumbersome to the settlement process, serves a 
salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

B. Application to this settlement 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on adequate 
information and arms-length negotiation.  Counsel estimate that the maximum theoretical value for 
their claims was $466,400, based on a $100 penalty for each employee pay period in the “Released 
Period,” without “stacking” claims.  Of course, some reduction must be made for the strength of the 
case, and the time and expense of obtaining recovery.  Even assuming success on the merits of each 
claim, PAGA gives the court discretion to reduce penalties for a variety of reasons, including where 
“based on the facts and circumstances of the particular case, to do otherwise would result in an award 
that is unjust arbitrary and oppressive, or confiscatory.” (Labor Code, § 2699(e)(2).) These factors make 
the result hard to predict.   

Plaintiff has attested to incurring $11,803.04 in litigation costs.  

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may recover 

attorney’s fees.  Plaintiff seeks 33.3% of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme Court 

endorsed the use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is extraordinarily 

high or low, the trial court should consider whether the percentage used should be adjusted so as to 

bring the imputed multiplier within a justifiable range, but the court is not necessarily required to make 

such an adjustment.”  (Id., at 505.)  Although Lafitte concerns a class action, not a PAGA-only case, this 

Court views the use of a lodestar cross-check as appropriate here.  Counsel have provided only a general 

description of the work undertaken, with no estimated lodestar based on hours worked and a 
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reasonable hourly rate.  This is not sufficient to enable the Court to evaluate the reasonableness of 

the fees. 

The statute does not expressly address how the 25% plaintiff’s share of the penalties is to be 
allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 
Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of penalties could not be 
awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-743.)  In 
Moorer, the plaintiff had claim worth about $9,500, yet was collecting penalties of $148,000, and 
keeping the entire employee share, causing the court to be concerned that the plaintiff had lost sight of 
the fact that the purpose of the action is to benefit the public, not private parties.  In this case, the 
settlement does not provide any enhanced payment to Ms. Machain.  Allocation based on pay periods is 
reasonable here. 

C. Conclusion 

Hearing required.  The Court requires further information in the following areas: 

(1) A lodestar cross-check for the attorneys fee request; 

(2) The basis for inclusion of misclassification claims in the release; 

(3) Clarification of plaintiff’s remedies in the event of a default in the installment payments;  

(4) Revision of the disposition of uncashed checks; 

(5) Clarification of whether and how an employee could contest their proper allocation; 

(6) Clarification when the notices will be sent; 

(7) Whether a dismissal with prejudice, as opposed to a judgment incorporating the terms of 

the settlement, is the appropriate disposition. 

If the settlement ultimately is approved, counsel will be directed to prepare an order including 

the Court’s ultimate order, the other provisions submitted in the proposed order, and a corresponding 

judgment.  The order would include a compliance hearing for a suitable date chosen in consultation with 

the Department’s clerk.  One week before the compliance hearing, counsel shall file a compliance 

statement. 10% of the attorney’s fees shall be withheld by the Administrator pending the compliance 

hearing. 
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3. 9:00 AM CASE NUMBER:  MSC20-01593 
CASE NAME:  ESTOPINAL VS.  EAST BAY MUNICIPAL UTILITY DISTRICT 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT DETERMINATION 
*TENTATIVE RULING:* 
 
Before the Court is a motion for a good faith settlement determination under Code of Civil Procedure 

section 877 and 877.6 filed by defendant/cross-complainant and cross-defendant East Bay Municipal 

Utility District ("EBMUD"). For the reasons set forth, the motion is granted. 

Background 

This action involves three lawsuits, consolidated for purposes of pretrial proceedings, filed by multiple 

homeowners against EBMUD and numerous other parties arising out of a landslide in March 2020. 

Though the cause of the landslide has not been determined, the landslide resulted in serious damage 

to the roadway of Tappan Terrace and affected at least seven properties on Tappan Terrace, Tappan 

Lane, and Ichabod Lane. (Am. Memo ISO Mot. pp. 5-7.) Tappan Terrace property owners are 

members of the Tappan Terrace Homeowners Association which is a defendant and one of the 

settling parties. (Am. Memo ISO Mot. p. 5.) 

In addition to serious damage to the Tappan Terrace roadway, a large water main broke, which 

disrupted water service to residents in the Tappan Terrace community. (Am. Memo ISO Mot. pp. 5, 

6-7.) EBMUD has provided temporary water service to residents but permanent repairs to the water 

main cannot be made until the roadway and landslide are repaired. (Am. Memo ISO Mot. pp. 5, 6, 7, 

ll. 9-10.) 

The Settlement  

The settlement resolves the claims of the five plaintiffs in three separate lawsuits against 

approximately 16 defendants and cross-defendants (collectively, the "Settling Parties"). The Settling 

Parties are also in some instances cross-complainants and cross-defendants in one or more of the 

three consolidated cases.  

The settlement generally resolves all claims by all plaintiffs and cross-complainants against and 

among all other parties in the three actions, with very limited exceptions. The only non-settling 

parties are Jerome Gilbert and Judy Gilbert, individually and as trustees of their family trust 

("Gilberts" for convenience), J.P. Morgan Chase Bank, N.A. ("Chase"), the holder of the deed of trust 

encumbering the Bennetts' property based on a loan made in connection with the Bennetts' purchase 

of the property, and North American Risk Services ("NARS"). (Messrobian Decl. Exh. A ¶ 1.7.) The 

settlement does not resolve claims with respect to the "real estate purchase, mortgage activities, and 

insurance claims" of plaintiffs the Bennetts against the Gilberts from whom the Bennetts acquired 

their property, Chase which made a loan to the Bennetts secured by a deed of trust in connection 

with the Bennetts' purchase of the property, and NARS, which states it "acted as a third-party 
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administrator" for AmGuard Insurance Company ("AmGuard"), the Bennetts' insurer. (Am. Memo. ISO 

Mot. p. 7, ll. 11-13; NARS Opp. p. 3, l. 3.) AmGuard is a party to the settlement.  

The settlement creates a settlement fund of $2,750,000 that the parties have allocated primarily to 

pay for the repair of the Tappan Terrace roadway and landslide ($1,548,000), with the balance 

distributed to other homeowners affected by the landslide. The largest share of the settlement fund, 

other than for roadway repairs, is allocated to the Bennetts ($585,000) whose home is on Tappan 

Terrace and who have been unable to access their home by vehicle since the slide occurred more 

than two years ago. EBMUD is contributing $2 million to the settlement fund, AmGuard, the Bennetts' 

insurer, is contributing $300,000, and the other $450,000 is being contributed by 10 other defendants 

in varying amounts. (Am. Memo. ISO Mot. pp. 10-11.) 

The Opposition 

NARS is the only party opposing the settlement. NARS is a cross-defendant named in the Bennetts' 

first amended cross-complaint ("FACC"). NARS did not file any declarations or other evidence to 

support its opposition. It argues the motion is not supported by evidence of the settling parties' 

proportionate liability and a rough approximation of the various plaintiffs' (and presumably cross-

complainants) potential recovery for the Court "to determine reasonableness." (Opp. p. 4, ll. 22-24.)  

Responses to the Opposition 

The Browns filed a response to the opposition, and the Bennetts filed a reply. The Browns challenge 

NARS' standing to object. Both the Browns and the Bennetts argue that NARS has not met its burden 

of proof under Code of Civil Procedure section 877.6(d) to show the settlement is not made in good 

faith. Plaintiff Estopinal filed a joinder in support of EBMUD's motion. Additional replies and/or 

joinders in support of the motion and the good faith determination were filed by Defendant/Cross-

Defendant/Cross-Complainant Roger Lewis, Defendants/Cross-Defendants/Cross-Complainants Nick 

Lawrence, Trustee of the 911 Trust, and Barbara Sorensen, and moving party EBMUD. 

Standards for Good Faith Determination 

In an action alleging claims against multiple joint tortfeasors, a party may seek a good faith 

settlement determination under Code of Civil Procedure § 877.6(a) which, if granted, generally bars 

claims by any other joint tortfeasor for contribution and indemnity. (Code Civ. Proc. §§ 877.6(a)(1) 

and (c).) The California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Associates, supra, 

38 Cal.3d 488 ("Tech-Bilt") listed a series of factors courts should consider in making the 

determination of good faith under Code of Civil Procedure § 877.6. These factors include "a rough 

approximation of plaintiffs' total recovery and the settlor's proportionate liability, the amount paid in 

settlement, the allocation of settlement proceeds among plaintiffs, and a recognition that a settlor 

should pay less in settlement than he would if he were found liable after a trial. Other relevant 

considerations include the financial conditions and insurance policy limits of settling defendants, as 

well as the existence of collusion, fraud, or tortious conduct aimed to injure the interests of 

nonsettling defendants." (Id. at 499.)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  05/12/2022 

 

7 

 

A settlement lacks good faith if the settlement is " 'grossly disproportionate to what a reasonable 

person at the time of settlement would estimate the settling defendant's liability to be.' [Citation 

omitted.]" (Id. [quoting Torres v. Union Pacific R.R. Co. (1984) 157 Cal.App.3d 499, 509].) "[A] key 

factor a trial court should consider is whether the amount paid in settlement bears a reasonable 

relationship to the settlor's proportionate share of liability. [Citation omitted.] This is because one of 

the main goals of section 877.6 is 'allocating costs equitably among multiple tortfeasors.' [Citation 

omitted.]" (TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 Cal.App.4th 159, 166 [quoting 

Tech-Bilt, supra, 38 Cal.3d at 502].) The Court therefore evaluates not only the defendant's potential 

liability to the plaintiff but also the defendant's potential liability for indemnity to nonsettling joint 

tortfeasors. (Id.) 

"The burden is upon the party objecting to the proposed settlement to prove an absence of good 

faith. (§ 877.6.) The challenger must prove 'the settlement is so far "out of the ballpark" in relation to 

these factors as to be inconsistent with the equitable objectives of the statute.' [Citation omitted.]" 

(North County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal. App. 4th 1085, 1091 

[quoting Tech-Bilt, supra, 38 Cal.3d at 499-500].) (See also Code Civ. Proc. § 877.6(d).) 

The moving party seeking a determination of a good faith settlement is only required to present a 

"barebones" motion. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 

("Grand Terrace").) If the motion is contested, the burden shifts to the nonsettling party, and 

"declarations by the nonsettlor should be filed." (Id. at 1261-1262.) Based on the nonsettling party's 

opposition and declarations, the moving party may then need to file counter-affidavits to respond to 

the nonsettling party's proof that the settlement does not meet the requirement for approval as a 

good faith settlement. (Id.) 

The Court is entitled to rely on its judicial experience in assessing the good faith of the settlement 

amount. (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 968 ("Cahill").) The 

determination of whether the settlement is a good faith settlement is left to the discretion of the trial 

court. (Id.)  

Standing to Object to Settlement and Browns' Request for Judicial Notice  

The Browns contend NARS is not a joint tortfeasor as it is not named in any of the tort causes of 

action arising out of the landslide alleged by the Bennetts in their first amended complaint ("FAC") 

and therefore lacks standing to object. The Browns request that the Court take judicial notice of the 

Bennetts' FAC in support of their reply. The Court denies the request for judicial notice of the FAC 

both because it is unnecessary, since it is a document in the Court's file in this action, and because the 

FAC asserts no claims against NARS. NARS is only named as a cross-defendant in the FACC filed by the 

Bennetts against AmGuard, Stone Creek Insurance Agency ("Stone Creek"), Abbe Sultan and NARS 

based on the insurance contract disputes. (See Am. Memo ISO Mot. p. 9, ll. 3-5; Opp. p. 3, ll. 3-7.) 

The good faith statute is not limited to joint tortfeasors but also applies to actions in which "it is 

alleged that two or more parties are . . . co-obligors on a contract debt." (Code Civ. Proc. § 

877.6(a)(1).) AmGuard, Stone Creek, and Sultan are among the settling parties. To the extent the 
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Bennetts' claims for wrongful denial of coverage are asserted in either tort or contract, NARS may be 

a joint tortfeasor or contract debt co-obligor whose claims for equitable indemnity or contribution 

will be barred by a good faith settlement finding under Code of Civil Procedure sections 877 

and 887.6.  

NARS' Failure to Meet Its Burden in Opposing the Motion 

Though NARS may have standing to object, NARS has not met its burden in objecting to the 

settlement. Under Grand Terrace, the motion for approval of a settlement does not need to provide a 

full factual or evidentiary presentation in support of the Tech-Bilt factors. (Grand Terrace, supra, 192 

Cal.App.3d at 1261 [noting that most motions are unopposed and the waste of judicial and party 

resources if extensive factual and evidentiary showings were required in the initial papers filed by the 

moving party].) The evidentiary burden is on the party opposing the approval of the settlement to 

present declarations or other evidence contesting one or more of the Tech-Bilt factors or other 

relevant facts showing the settlement does not meet the good faith standard. (Id.) (See also Code Civ. 

Proc. § 877.6(d).) 

NARS has presented no evidence to support its objection to the settlement under these authorities. 

NARS has not submitted any evidence to support it is general argument that the settlement does not 

reflect the settling parties' proportionate share of liability based on a rough approximation of the 

potential recovery of the plaintiffs and cross-complainants, NARS' only objection.  

Good Faith Determination Regarding This Settlement  

Even if the Court considered the Tech-Bilt factors with regard to NARS' objection, the Court finds the 

potential recovery of plaintiffs and cross-complainants and the settling parties' proportionate share of 

liability, the settlement terms and the circumstances in which the settlement was made support a 

good faith settlement determination.  

NARS states that the Bennetts alleged that AmGuard wrongfully denied first party property coverage 

as to the landslide and also wrongfully denied third-party defense coverage related to the cross-

complaints filed against them. (Opp. p. 3, ll. 3-6.) NARS asserts the "core element of damages is that 

the Bennetts were forced to incur at least $57,407.58 in defense costs" based on the wrongful denial 

of coverage. (Opp. p. 3, ll. 6-7.) Under the settlement, AmGuard, the Bennetts' insurer, is contributing 

$300,000 to the settlement fund for the benefit of the Bennetts, representing more than 50% of the 

settlement funds being allocated to the Bennetts under the settlement and more than five times the 

"core" damages NARS contends the Bennetts are claiming for wrongful denial of coverage. 

(Messrobian Decl. Exh. A ¶ 3.1.2.) 

In assessing the settlement, the Court makes a " 'rough approximation' of what the plaintiff would 

actually recover.' [Citation.]" (Cahill, supra, 194 Cal.App.4th at 964.) "The ultimate determinant of 

good faith is whether the settlement is grossly disproportionate to what a reasonable person at the 

time of settlement would estimate the settlor's liability to be. (Torres v. Union Pacific R.R. Co. (1984) 

157 Cal.App.3d 499, 509.) '[The] damages are often speculative, and the probability of legal liability 

therefore is often uncertain. . . .' (Stambaugh v. Superior Court (1976) 62 Cal.App.3d 231, 238.) [¶] 
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Settlor's percentage of liability is the touchstone question to be considered by the trial court in a 

contested good faith settlement hearing." (Grand Terrace, supra, 192 Cal.App.3d at 1262.) The Court 

is not expected to try to determine potential total liability and the settling party's proportionate share 

with precision. "An educated guess is the best a judge can do when deciding whether a settlement is 

made in good faith." (North County Contractor's Assn. v. Touchstone Ins. Services, supra, 27 

Cal.App.4th at 1095.)  

The good faith of a settlement is assessed at the time the settlement is made in light of the 

information then available. (Tech-Bilt, supra, 38 Cal.3d at 499.) The plaintiff is not obligated to fully 

investigate the liability of a particular defendant before settling. (See Cahill, supra, 194 Cal.App.4th at 

965-966 ["there is no requirement that a plaintiff must conduct a reasonable investigation and 

perform reasonable diligence to determine any potential liability of a settling defendant before 

entering into a good faith settlement. Such a requirement would be contrary to the public policy 

encouraging settlements and would discourage parties from entering into settlements early in the 

litigation process before incurring substantial litigation costs."].) NARS' argument that formal 

discovery has not been undertaken is unavailing, particularly here where the parties have engaged 

experts to investigate the water main break and the landslide and those findings were considered as 

part of the confidential settlement and mediation process. (Am. Memo ISO Mot. pp. 14-15.) 

The settlement provides for full payment of the amount necessary to restore the Tappan Terrace 

roadway which will allow the water main to be repaired and permanent water service restored, the 

most significant component of damage and one that was causing ongoing injury to the residents. 

The majority of the total settlement funds are being used to pay for the critical repair of the Tappan 

Terrace roadway based on a third-party contractor's written estimate, and almost all claims in these 

actions are being resolved with the very narrow exceptions noted. NARS is not named as a defendant 

in the causes of action alleging nuisance and other tortious injury resulting from the landslide and 

water pipe break.  

Only the Bennetts have claims against NARS based on their insurance coverage issues which are 

separate from the tort claims related to the landslide. NARS itself indicates the denial of coverage 

damages alleged by the Bennetts against NARS, AmGuard and the other cross-defendants in the FACC 

is less than $58,000, a small fraction of the amount AmGuard has agreed to pay the Bennetts in 

settlement. AmGuard is contributing more than half the sums the Bennetts will receive under the 

settlement.  

The settling parties are represented by experienced and sophisticated counsel. The settlement 

allocates settlement proceeds to the complaining parties primarily injured by the landslide and water 

pipe break. All settling defendants and cross-defendants are making contributions to the settlement 

fund of at least $50,000.  

NARS has presented no evidence showing the allocation of the settlement proceeds is unreasonable 

or grossly disproportionate to the settling parties' liability for the claims the complaining parties have 

resolved. The good faith of the settlement is also supported by its comprehensive scope in settling 

complex claims without the delays, costs, and uncertainties of litigation, particularly in light of the 
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practical implications of further delay in this case where the homeowners have suffered through 

more than two years of temporary water service and a dysfunctional roadway.  

Conclusion 

Based on the Court's judicial experience, the Court finds that the settlement amount, the settlement 

contributions, and the allocation of the settlement proceeds are not "grossly disproportionate" to a 

reasonable estimate of the settling party defendants' and cross-defendants' potential liability in light 

of the complaining parties' potential recovery under the circumstances. The settlement is also 

consistent with the proper recognition that settling parties should pay less than their potential 

liability if the case went to trial. (Grand Terrace, supra, 192 Cal.Spp.3d at 1262; Tech-Bilt, supra, 38 

Cal.3d at 499.)  

The Court finds the settlement is in good faith under Code of Civil Procedure sections 877 and 

877.6. The moving party shall prepare and submit an order on the motion in accordance with the 

Local Rules. 

 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-00492 
CASE NAME:  RIZO VS.  SCOTT'S JACK LONDON SEAFOOD, INC. 
MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Gilberto Rizo, Jose Rizo, and Antonio Romero move for preliminary approval of their 
class action and PAGA settlement with defendants Scott’s Jack London Seafood, Inc., Scott’s Seafood 
Grill & Bar (Walnut Creek), Food Specialists, Inc., and Valet Hospitality Services Jack London Square 
(“Scott’s”).   

A. Background and Settlement Terms 

The original complaint was filed March 10, 2021, raising claims under PAGA and a class action 
on behalf of non-exempt employees alleging that defendant violated the Labor Code in various ways, 
including unpaid overtime, unpaid minimum wage, con-compliant meal and rest periods, 
unreimbursed business expenses, failure to provide one day of rest in seven, failure to provide 
reporting time, failure to maintain payroll records, waiting time, and wage statement claims.    

The settlement would create a gross settlement fund of $390,000.  The class representative 
payment to each of the three plaintiffs would be $10,000.  Counsel’s attorney’s fees would be 
$130,000 (one-third of the settlement).  Litigation costs would not exceed $15,000.  The settlement 
administrator (CPT Group) would receive an estimated $15,000.  PAGA penalties would be $10,000, 
resulting in a payment of $7,500 to the LWDA.  The fund is non-reversionary. Based on the estimated 
class size (940 members) the average net payment for each class member is approximately $200. 

Defendants will fund the settlement in two installments, one 30 days after the Effective Date, 
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and the second 210 days after the Effective Date. 

The proposed settlement would certify a class of “all persons who worked for Defendants as 
non-exempt, hourly paid employees in the State of California at any time from March 10, 2017 to 
December 31, 2021.”   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks uncashed checks after 180 days “will be tendered to California Rural Legal 
Assistance.”  (Presumably, this means that the checks would be cancelled, and the remaining funds 
would be provided to CRLA.)  Pursuant to Code of Civil Procedure section 382.4, the agreement 
provides that “the Parties do not have a connection to or a relationship with CRLA that could 
reasonable create the appearance of impropriety as between the selection of CLRA as the recipient of 
the unclaimed residuals and the interests of the class.”  Plaintiffs’ counsel’s declaration makes the 
same statement with respect to the plaintiffs’ attorneys.  

The settlement contains release language covering thirteen enumerated types of claims 
including not only those alleged in the complaint and LWDA notice, but those for failure to provide 
suitable seating and failure to pay split-shift premiums. Reviewing the First Amended Complaint, it 
appears that the March 12, 2021 PAGA notices (exhibits 1, 2, and 3), included seating and split-shift 
allegations, but those claims are not alleged factually or as causes of action. Unlike many release 
clauses, the language is not limited to those arising from the facts alleged in the complaint.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”  “Put another way, a release of claims that’ go 
beyond the scope of the allegations in the operative complaint’ is impermissible.” (Id., quoting 
Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel analyze the minimum wage/off-the-clock claim ($308,335); meal period claims 
($370,000); res period claims ($550,000); business expense claims ($23,000); reporting time claims 
($600,320); wage statement claims ($1,380,000); and waiting time penalty claims ($2,856,000).  The 
potential liability needs to be adjusted for various evidence and risk based contingencies, including 
problems of proof, as well as the derivative nature of wage statement and waiting time penalties. 
Claims for PAGA penalties are difficult to evaluate for a number of reasons: they derive from other 
violations, they include “stacking” of violations, the law may only allow application of the “initial 
violation” penalty amount, and the total amount may be reduced in the discretion of the court. (See 
Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and 
circumstances of the particular case, to do otherwise would result in an award that is unjust arbitrary 
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and oppressive, or confiscatory.”]) 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra,  69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  05/12/2022 

 

13 

 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

For the most part, the moving papers sufficiently establish that the proposed settlement is 

fair, reasonable, and adequate to justify preliminary approval.  The Court is concerned, however, that 

the settlement purports to resolve misclassification, seating, and split-shift claims that are not 

supported by any facts alleged in the complaint. Even if there is sufficient mention of those facts in 

the First Amended Complaint, plaintiffs have provided no analysis of the value of those claims to 

enable the Court to determine whether a settlement as to those claims is fair and reasonable. 

The requirements for a cy pres component appear to be met, but at final approval, counsel 

will be required to comply with Code of Civil Procedure section 384. 

E. Conclusion 

Hearing required.  Counsel should be prepared to address whether release of seating and 

split-shift claims is appropriate on this record.   

If approval ultimately is granted, counsel will be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date. 

If approval ultimately is granted, pursuant to Code of Civil Procedure section 384(b), the 

ultimate judgment must provide for a compliance hearing after the settlement has been completely 

implemented, and amendment of the judgment to reflect the amount paid to the cy pres recipient. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-02216 
CASE NAME:  WALSH VS.  STARBUCKS CORPORATION 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
*TENTATIVE RULING:* 
 
Hearing dropped at the request of the parties.  Notice of settlement filed 5/5/22. 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  05/12/2022 

 

14 

 

    

6. 9:00 AM CASE NUMBER:  MSC21-02647 
CASE NAME:  SOLIS VS.  WHITE CAP MANAGEMENT, LLC 
MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion to compel arbitration brought by defendant 

Spectra360, Inc. (“Spectra”).  The motion is joined by defendant White Cap Management LLC 

(“White Cap”).  The motion is opposed by plaintiff David Solis. 

 Defendant’s motion is denied.  The basis for this ruling is as follows. 

 A. The Existence Of An Agreement. 

 The Court agrees with plaintiff’s argument that defendants have failed to adequately 

authenticate the employment agreement containing the arbitration clause defendants seek to 

enforce.  Plaintiff’s objections to the opening declaration of Michael James are sustained; Mr. James 

does not have personal knowledge that plaintiff signed the agreement, and does not attempt to 

authenticate the agreement as a business record.  (See, Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 

Cal.App.4th 836, 841-846.)  This evidentiary problem is not cured by the reply declaration of Michael 

James.  (Id., at 844.) 

 In the reply memorandum, defendant Spectra argues that the electronic signature on the 

employment agreement looks similar to the electronic signature on plaintiff’s opposition declaration.  

While there is some similarity, the Court finds that this does not cure the authentication problem 

identified above; as the Ruiz decision makes clear, the Court must have evidence that the insertion of 

the electronic signature into the signature block was plaintiff’s act, and not the act of someone else 

within the employer’s business.  Further, any such similarity is more than counterbalanced by 

plaintiff’s declaration, under penalty of perjury, that the signature on the employment agreement 

does not look like plaintiff’s signature. 

 The Court denies the motion to compel arbitration on this ground. 

 B. Interpretation of the Arbitration Clause. 

 Plaintiff argues that the arbitration clause does not actually require arbitration, citing the 

following language: 

You agree to resolve any disputes exclusively through recourse to arbitration or 

mediation either of which shall take place in California.  [Emphasis added.] 

Plaintiff argues that he may select mediation as an alternative to arbitration, and that if mediation is 

unsuccessful, he may proceed with a court action. 

 While the above-quoted language is inartful, the Court finds that it does require the 
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arbitration of all disputes.  The Court is guided by the following rule of construction: 

A contract must receive such an interpretation as will make it lawful, operative, 

definite, reasonable, and capable of being carried into effect, if it can be done 

without violating the intention of the parties. 

(Civ. Code, § 1643.) 

 The key word in the above language is the word “exclusively.”  The most reasonable 

interpretation of the language is that, while the parties may choose to engage in mediation, if the 

mediation is unsuccessful the parties must arbitrate. 

 C. Too Indefinite to be Enforced. 

 Plaintiff also argues that the arbitration clause is too indefinite to be enforced because it does 

not state where within California the arbitration would be held, how costs would be shared, 

and which set of AAA rules would apply.  On this point, the Court is guided by the following rule:  

The modern trend of the law is to favor the enforcement of contracts, to lean against 

their unenforceability because of uncertainty, and to carry out the intentions of the 

parties if this can feasibly be done. Neither law nor equity requires that every term 

and condition of an agreement be set forth in the contract. 

(Goodwest Rubber Corp. v. Munoz (1985) 170 Cal.App.3d 919, 921.) 

 The Court finds that plaintiff’s argument lacks merit.  Details concerning arbitration procedure 

could be worked out with the arbitrator. 

 The Court finds the Flores decision distinguishable.  (See Flores v. Nature's Best Distribution, 

LLC (2016) 7 Cal.App.5th 1, 6-11.)  In Flores, the failure to specify which set of AAA rules applies was 

only one of three factors that, taken “as a whole,” rendered the arbitration clause unenforceable.  

(Ibid.)  The primary problem in Flores was an ambiguity concerning which claims would be sent to 

arbitration under an employment agreement, and which would be resolved through a grievance 

procedure in a collective bargaining agreement.  There is no such ambiguity here.  The Flores decision 

does not stand for the proposition that the failure to specify arbitration rules, in and of itself, renders 

an arbitration clause too vague to be enforced. 

 D. Defendant White Cap Management. 

 Plaintiff identifies both defendants collectively as his employer.  (First Amended Complaint, 

¶ 1.)  And plaintiff has sued both defendants in all causes of action, making no distinction between 

them.  (FAC, passim.)  Plaintiff is therefore estopped from denying defendant White Cap’s right to 

compel arbitration.  (See, Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 785-788.) 
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 E. Illegality. 

 Plaintiff alleges that certain portions of the employment agreement are illegal, and that 

arbitration should be denied on this ground.  Such partial illegality, however, is not a defense to 

arbitration.  The California Supreme Court has explained this point as follows: 

If a contract includes an arbitration agreement, and grounds exist to revoke the entire 

contract, such grounds would also vitiate the arbitration agreement.  Thus, if an 

otherwise enforceable arbitration agreement is contained in an illegal contract, a 

party may avoid arbitration altogether.  [Citations omitted.] 

By contrast, when—as here—the alleged illegality goes to only a portion of the 

contract (that does not include the arbitration agreement), the entire controversy, 

including the issue of illegality, remains arbitrable.  [Citations omitted.] 

(Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 29-30.)  The Court will consider the allegedly illegal 

provisions in the context of substantive unconscionability. 

 F. Unconscionability. 

  F-1. Procedural Unconscionability. 

 It was defendant Spectra’s policy to require all employees to sign an employment agreement 

with an arbitration clause, and not to give out “any job assignment” until this was done.  (James Reply 

Dec., ¶ 2.)  The Court finds this to be substantial evidence of modest procedural unconscionability.  

(See, Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 115 [“few 

employees are in a position to refuse a job because of an arbitration requirement”].) 

  F-2. Substantive Unconscionability. 

            It is not clear that the unconscionability analysis applied in considering arbitration clauses 

allows consideration of whether other unrelated parts of the employment agreement are 

substantively unconscionable.  (Cf. Nitro-Lift Techs., L.L.C. v. Howard (2012) 568 U.S. 17, 21 [“the 

validity of the remainder of the contract (if the arbitration provision is valid) is for the arbitrator to 

decide”].)  The issue is not material here given that plaintiff failed to show any degree of substantive 

unconscionability based on those other provisions. 

Jury Trial Waiver 

 The subject employment agreement provides in pertinent part as follows: 

In the event that a dispute arises regarding your employment, Spectra and 

you agree, to the fullest extent permitted by applicable law, to waive the right to a 

jury trial.  You agree to resolve any disputes exclusively through recourse to 

arbitration or mediation either of which shall take place in California.  Any arbitration 

shall be conducted in accordance with prevailing arbitration rules of the American 
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Arbitration Association. 

Plaintiff argues that the waiver of a jury trial is substantively unconscionable, citing the Lange 

decision.  (Lange v. Monster Energy Co. (2020) 46 Cal.App.5th 436, 451-452.) 

  The Court finds Lange distinguishable, because there the jury trial waiver unequivocally 

referred to court proceedings, and not to the waiver of a jury trial that is inherent in arbitration 

proceedings.  (Ibid.)  In the case at bar, the waiver of a jury trial is contained in an indented paragraph 

that makes no reference to court proceedings; the paragraph deals solely with arbitration.  The first 

sentence of the paragraph is most reasonably interpreted as putting employees on notice that, by 

agreeing to resolve disputes “exclusively” through arbitration, they are thereby waiving their right to 

a jury trial.  (See Civ. Code, § 1643 [a contract should be interpreted so as to be “lawful” when 

reasonably possible].) 

Labor Code Section 204 

 Plaintiff argues that the requirement to submit time online violates Labor Code section 204.  

The Court finds that this argument, which is not supported by any citation to case authority, lacks 

merit.  Section 204 requires that employees be paid on time; it does not prohibit employers from 

specifying a mode for reporting time. 

The Indemnification Clause 

 Plaintiff argues that the following provision of the employment agreement is unconscionable: 

You agree to abide by the terms of Spectra’s Drug Free Workplace Policy, a 

copy of which must be signed by you before the start of your employment.  You also 

understand and agree that you may be required to successfully pass screenings for 

criminal background, alcohol, and or drugs.  You agree that the work you perform 

pursuant to this agreement shall be done in a professional manner and shall be of 

high grade, nature, and quality.  You agree to indemnify Spectra for any damages or 

costs caused by your violation of the Drug Free Workplace policy, unprofessional or 

reckless conduct on the job or any other violation of the terms of this agreement. 

Plaintiff cites Labor Code section 2800, which provide in full as follows: 

An employer shall in all cases indemnify his employee for losses caused by the 

employer’s want of ordinary care. 

Plaintiff also cites Labor Code section 2802, which provides in pertinent part as follows: 

(a) An employer shall indemnify his or her employee for all necessary 

expenditures or losses incurred by the employee in direct consequence of the 

discharge of his or her duties, or of his or her obedience to the directions of 

the employer, even though unlawful, unless the employee, at the time of 
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obeying the directions, believed them to be unlawful. 

 The Court finds that plaintiff has not met his burden to support this argument with legal 

analysis and the citation to pertinent case law.  The only decision plaintiff cites, the Carlson decision, 

dealt with arbitration fees and not with an indemnification requirement.  (See Carlson v. Home Team 

Pest Defense, Inc. (2015) 239 Cal.App.4th 619, 636.)  The Court could conduct its own independent 

research into whether, and under what circumstances, a requirement that an employee indemnify an 

employer may be deemed to infringe on the employee’s own right to indemnification from the 

employer, but the Court declines to do so. 

The Non-Compete Clause 

 Plaintiff contends that the employment agreement’s non-compete clause violates section 

16600 of the Business and Professions Code.  The clause provides as follows: 

You agree, if your employment is terminated with Spectra, that you will not 

work for, directly or indirectly, a Spectra client unless a signed agreement exists 

between the client and Spectra, or, if an offer of employment was introduced outside 

the realms of Spectra’s relationship with the client.  This shall remain in effect for one 

(1) year following your termination with Spectra. 

Again, however, plaintiff has not met his burden to support this argument with legal analysis and the 

citation to pertinent case law; plaintiff merely labels the clause “an illegal non-compete provision,” 

without explaining even in general terms why the clause is illegal.  The Court will not consider this 

unsupported argument. 

 Plaintiff also argues that, even if the non-compete clause is not illegal, it is substantively 

unconscionable because it is not mutual.  This does not make sense, conceptually; a non-compete 

clause could only apply to terminated employees, and not to the terminating employer. 

  F-3. Both Forms Of Unconscionability Required. 

 The Court has found modest procedural unconscionability, but no substantive 

unconscionability.  Accordingly, unconscionability is not a defense to arbitration.  (See, Sanchez v. 

Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910 [both procedural and substantive 

unconscionability must be present].) 

 G. The Transportation Worker Exemption. 

 Plaintiff argues that he is entitled to the exemption for transportation workers in section 1 of 

the Federal Arbitration Act (“FAA”).  Plaintiff further argues that he is therefore entitled to the 

protections of Labor Code sections 219 and 229, and cannot be compelled to arbitrate his Labor Code 

causes of action. 

 The Court finds that this argument lacks merit, because plaintiff has failed to establish that he 

is a transportation worker within the meaning of section 1.  In the opposition declaration, plaintiff 
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states only as follows: 

3. I worked as a truck driver making deliveries of various items, such as 

construction materials. 

There is no evidence as to the nature of defendant White Cap’s business, and the relationship 

between plaintiff’s work and interstate commerce. 

 Plaintiff appears to be arguing that, because defendants acknowledge their activities are ones 

“involving commerce,” within the meaning of section 2 of the FAA, it logically follows that plaintiff 

was “engaged in” interstate commerce within the meaning of section 1.  This argument lacks merit, as 

was explained in the Nieto decision on which plaintiff relies: 

In Circuit City, the Supreme Court reversed the Ninth Circuit Court of Appeal's 

decision that sections 1 and 2 of the FAA should be construed to exclude all 

employment contracts from the reach of the FAA.  (Circuit City, supra, 532 U.S. at pp. 

109, 112, 124.)  In rejecting that view, the Supreme Court held that the plain meaning 

of “‘engaged in’” interstate commerce in section 1 is narrower in scope than the 

open-ended formulation “involving” commerce in section 2 (Circuit City, supra, at p. 

118), and the court explained further that this narrower construction of the section 1 

exemption is consistent with the statutory purpose and context. (Circuit City, supra, 

at p. 118; see id. at pp. 119–124.)  Applying this narrower construction, the Supreme 

Court concluded that the section 1 exemption, rather than exempting all employment 

contracts from the FAA, was limited to transportation workers.  (Circuit City, supra, at 

pp. 119, 121.) 

(Nieto v. Fresno Beverage Co., Inc. (2019) 33 Cal.App.5th 274, 279-280.) 

 The Court acknowledges that “a transportation worker does not necessarily have to physically 

cross state lines in order to engage in the movement of goods in interstate commerce.”  (Nieto, supra, 

33 Cal.App.5th at 282.)  However, plaintiff has not provided evidence that the deliveries he made 

were “merely a continuation of an interstate journey.”  (Nieto, supra, 33 Cal.App.5th at 283.)  

Accordingly, plaintiff has not established that he is a transportation worker entitled to the FAA 

exemption. 

 H. Moot Issues. 

 In light of the Court’s ruling denying arbitration, the Court need not consider issues 

concerning plaintiff’s new PAGA cause of action.  The Court also need not consider whether plaintiff’s 

class action allegations should be stricken from the First Amended Complaint. 

 I. Conclusion. 

 The Court denies the motion to compel arbitration on the ground that defendants have failed 
to establish the existence of the employment agreement by competent evidence.  The Court 
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concludes that plaintiff’s other defenses to arbitration all lack merit. 
 
 

 

  


